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• The* tJnited States Supreme Court has recently begun to 
establish the -right of consumers to receive certain commercial 
information and the right of "proprietors of infcrraatio*h to 
disseminate it. simultaneously r there is a movement under way by 
administrative lawfaking todies, professional associations , and 
/citizens* groups to place advertising under a number of restrictions 
in what is perceived ; as '^the test interest of society. While / 
litigation aims at protecting commercial speech that conveys 
'information. about the price and nature of services and products , this 
movekent i^ntends to restrict or inhibit the advertising of certain 
prcdjacts and services, especially over television* eroa^castj 
a^yiertising directed to young children, or for products containing 
saccharin, or promoting legal services are among those fbr which 
.banring Is being advocated by those who base their arguments on; an 
infer^ased awareness of the importance and influence of advertising in 
ccntemFcrary society, conflict between these'^ two opposing points of 
view might be f crth<^oming. (DFV - 
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• The U*3. Supreme Cour.t Is currently Iti the process! of establishing a 
^revolutionary doctrine that assures the right of consumers to receive certain 
Information and the right of proFMj^letors 'of the Information to disseminate 
lt» In est&blWhlng this doctrine, the Court Is pulling together dicta fijrom. 
both "access" and "commercial speech" cases. At the same time,* there appears 

to be a movem^t under way In some segments of society that. In matiy ways Is 

If ■ • ■ 

direct conflict with the Count's developing 'doctrine. Th6 resolution of ^, 
this coiffllct may haife profound, implications for the future of advertising 
In the United States. ' ^ 

' ^ The Supreme Court's Doctrine 

' ^. The first major case In the enunciation of this new >doc trine/ Klelndlest 
v. Mandel>^ litigated by the Court In 1972, sprang from the denied request of 
a Belgian Marxist theoretician for tonporary admission to the Uhfted S^^tes 
for the purpose of -partlclpatliag In several academic, conferences. .Handel and 
the' group' of Ame^JLcan, university professors who wished to hear the Belgian 
speak api»ealed the denia'l and contended -that^the First Am^ndnient„ was vlblatfed ^ 
by 'tha 8tat)ite,used to refuse Mandel*s entry. - ^ 

'.. ft-though tlie hl^ Court debled Jlandel's right to entfer the U.S., It 'toolc 
this (vportunity to reinforce the contention of the appellees— a point "the • 
Court Itself had made in several e^Uer cases:* , the right of citizens to 
reo'eWe Ipforraation is . Indeed contained within the i^± t of th e First. Amendment 



' -^ 'l ' ■ • " : ' 

.•!■.■•.. ■ . 

' U nany ways, KlcflLndlest vs. MandeK In deailpg with the right to receive 

— ^I»i4tdcal^fotiJ<|tion,-wa8-a-phllosophlcaL^^ — 

sequent major castfs In the development of the hew doctrine emanated not from 
diovements to i^ecelve political Informatloni, but from oned to. receive commercial v 

messages* * , . ^ 

/. j • • . ■ •■ \ • ' -3' * • ' ' 

In a second m^ J or case, Blgelov v, Virginia » the^ right, of a newspaper 

I . . . ' . . ' ^ • ; * ■ V ^ ■■ - ■ 

• to carry cdbtaih kinds of aclv^rtlslng was at Issue. Although abortion during 

the flrsr trimester o,| pregnancy was held lawful by the U»S» Supreme Court 

In 1973, the •state off Virginia continued to enforce a statute which prohibited 

encouraging or prompting abortion through advertising, Bigelow, managing editor 

' Ir ' - '^^ • 

/of a veekly newspaper in^-Charlottesvllle, carried an advertisement for a New 
York abortion service and was convicted of violating the. Virginia law. 

n reversing Bigelow* s conviction, the Supreme Court^;d^vlated from an 
■ s. ^ . 

earlle^ line of cases which had placed commercial speeclf beyond the scope . 

of the tlrst Amendnent, and established the doctrine that;j^speech is not * ^ ^. 

stripped of its constlt^tlonal protection merely because It appears ;^n the 

^ form of a paid political advertisement* . . 

JBlge]^ Is Important not only because It establishes protection for 

conanerclal itiessages but also liecause It Justifies that protection^ on the basis 

o£ the public's need for the information contained fhereln. Ini so doing, the ' 

Court erases the theretofore important legal distinction between ^eeth falling 

" into t*e political or public Interest (I.e., speech necessary for the maintenance 

. o« dSbocl-acy) and therefore protec tad category, and speech falling Into the" 

< comneTclal '^(l.e., speech not related to self-government) and therefore n«^- 

protect^- catego^.*' Thus the Coart is admitting that at times political and ^ 



conmexdali speech 'may be one and the same* 



The rationale for |iif fording Cbhstltutlonal protfectlon to commercj^al 
p ea c h w as r e ^^ex am lned ^^ and-expande d In a thlrd-aaj or-ca8e ^Vlrglnla_S ta te. 



Board of Pharmacy v 



7m vjrj^lnla Consumer Council »^ 



Pharmacists had long been part of an elite group of professionals* 
Including medical doctors, lawyers and Certified Public Accountatits, who 
refused to allow their membership- to advertise theli; services under pain pf 
expulsion f rem the professional society. This prohibition, on advertising by 
pharmacists was challeiged In the present case by a group of%rescrl^|:lon drug' 
users whi;^ f elt that their constitutional rights ^re violated by the ban. 

In suppoftlng the consumers* contention, the Supreme Court stressda the; 

fact that there are two a^ressees of First Amendmen|: protectlont the 

dlsseso^Li^tor and the receiver of Information. ^ ^ ^ 

* ■ ' . , ' ' , * • ■ ■ 

The Court reaffirmed this when it answered the assertion* of the dissent 

that no right .to' receive the Information that another wants^ to disseminate , 

exlsti3~at least not when the person objecting could obtain the Information In' 

another way. In this case by cal;ilng several pharmacies and asking about prices. 

Tl^e Court said: ^'•We are aware of no general principle tfhat freedom of speech 

,. ■ ' ."life' . . » .' ' ' » '■> * 

may be abridged wh speaker's listeners could come by his bessage by 

some other Bieans, such as seeking him out ^d asking him what it is. Nor have 
^ recognized an^such limltjpLtion on the indep^^ent right of the listener to 
receive the Inf ormatioxr sought to be communicated."^ 

Although the dissent in this case seems, to be focused on the distribution 
of information, the motivation:^ behlA^ this focus is an attitude toward commercial 
speech. In Valentine v. Chrestensen7 the ^t|h Court had ruled that speech \*lch 
Is^wholly commercial is outside the^amb^t of the First Amendment. ^Although in ' 
the thirty**f our. y^rs since that ruling t^e Court had|pfaced the question of *^ 



conatltuttonal protection for commercial message^ several times •a.nd had even 
beg un li? re cen t y ea rs to a ff oxd-some-such-protectlbn-to-advertlsamenta»lAa_ 
Blgelov> It had never explicitly brought conmerclal speech under theviauintle of 

^_ , ^ ^ ^_ _ _ _ _ the ' . 

constitutional shelter to some "editorial" element In the advertising copy. In 
BlKelova this ijcequlrement was satisfied by the Court's belief that some 
Virginians would be^ Interested In the advertisement for abortion due to a 
..curiosity regarding the laws of .other states • 

In the Board of' Pharmacy case, because no argument was made favoring 
protection for the advertisement b^sed on viewing some element In It as 
editorial matter, the Court felt' cojnpelled to face the Issue squarely. 

Quoting prior cases that dealt with the Issue of constitutional ^rotecti^on 
for commercial speech, the Court noted, "Our question Is whether speech which 
does 'no more than propose a commercial transaction,'* i .^Is so removed from 
any 'exposition of Ideas' • • • and from 'truth, science, morality and arts . 
In general, in Its diffusion of liberal sentiments on the administration of 
Government,'. • • that It lacks all protection. Our answer Is tWat It does not.^ 

Although 'thl? case Is usually remembered because it brought commercial 
advertising under FirlBt /Amendment protectloi^ and because It brokeXthe barrier . ' 
that. had kept pemb^rp ^f professional societies from advertising/ Virginia 
State Board o£ Pharmacy v. Virginia Citizens Consumer Council went' a long way 
toward securing the rights of consumers Interested in receiving commercial v 
messages. ^T^e Court did this by .establishing the fact tfitat many Ameticans^ 
interest In commercial information may be keener than their Interest in 
political issues. And this interest may be based not only on perefbnal preference 
but alsC) on economic realities: "Those whom. the suppression of prescription 
drug price Inforutlon * hits ithe. hardest are the poor> the side, and particularly 



|:.:v,., 



a convenience. It 
badlc necessities. 



Ii9 

br 
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She aged* A' disproportionate amount of their Income tends to be spent on 
srlp tion d rug s| i yet they a r e-the-J,e»^t-aible-to-leam»-by-ahdpplng^rx 
pharmacist to phaxmaclst where the£l scarce dollars are best spent* When drug 
prices vary as tKiBjy do» Information as to who 16 charging what becomes .mo;re than 

could mean the' alleviation of pain or the enjoyment of 

ii " ' 

ihe Court i«ent on to upgrade the status of commercial Information by 
explaining that tHi *'publlc Interest element/' ordinarily considered a 
precondition to af: fording constitutional protection ^o any form of speech^ Is 
inherent In advertising of the sort at Issue: "Advertising, however, tasteless 
and excessive It sometimes may sebm. Is nonetheless dissemination of Information' 
as to who I9 producing and selling what product, for what reason, and at .{ 

what price* So long as we preserve a pr^omlniantly fjree enCecprlse ^conomy^ ^ 

. -• • . ' * I ■ ' V • ■ ' ' ' J 

^the' allocation of ovx resources In large measure vij.1 b^ made through numerous ) 

private economic decisions, tt Is a matter of publics Interest that those . ^ 

jregate, be Intelligent and well Informed. To' this end> 

the free flow of comiiaerclal Information Is Indispensable. • • • And If It Is* ^ 

y ' indispensable^ the I proper^ allocation of resources In a free^^tepprlse ^ 

system. It Is also ' Itldlspensable to the formation of Intelligent opinions a^ 

to how that system ought ^to be regulated or altered. Therefore, even 1^ 

the First iUnendment were \ ithought to be primarily an Instrument to ^^nllghten ' 

, ' ' I ' ■ ' ' ^ ^ 

public decision making In a democracy, we could no^ say that the free flow of 

Information' does not, ejerve that, goal/ • .. 

• Ixj tlilsS' eloquent uefense of advertising's value In a capljt:allstlc democracy, 

* the Court#seemfl to be iretlrlni tbe'. dichotomy It befgot thirty-four years before 

In Chres tensen 'between Ispeech In the public Interest tcategory—speech yAi^ch Is 

necessary for the maintenance of democracy-^and speech in the commercial 

"* * * ■ > ^ " 

Is not related to self-government. / 
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Hcategdry— ^speech vbich 

. • ■ •* ~ ■ 




Lest there be any question that tVils was Indeed the Intent x>f the Courts 

' • • •• ' • " 

-l4^feook-thft-opDorttmltv-to-^oolv-the-r€asoning-of -VJ.g — ^— 



Pharmacy to another set of fact^ when It adjudicated n case dealing with 

*» 

advertising by attorneys , Bates v; State Bar'bf Arizona , J 
' Bates grew out of a complaint filed* by the Arizona State Bar Association / 

9 . * 

against two attorneys who violated a State Supreme Coutt disciplinary rule 
by advertising their legal services in a newspaper. The Arizona State Supreme 

■ • * ■ " - ' J 

Court upheld the bar association conclusion. * 

•. . • . • ' ■ 

In reversing the decision of the high Court of Arizona, the U.S. Supreme 
Court began with an affirmation of its ji^gment in Virginia' State Board of 
Pharmacy that speech should not be denied constitutional protection "merely 
because it proposed a m\^ndane commercial' transaction." ^ But the Court was 
not content to ^simply re-assert protection for commercial speech. It went 
idno^o justify this^protectdon by elaborating on the tlieme of consumer needs 
l»rgued so effectively in the Virginia case: "The listener's Interest is 
§ubstadtial: the consumer's concern, for the free flow of commercial speech 
often may be far keener than his coifcem for urgetit political dialogue^ 
Moreover, significant societal j|^terests are- served by such speech. Advertising, 
though entirely commercial, ntoy often carry information of import to slg- 
nlflc'ant issues of the day . . . And commercial speech 9^rves to Inform the 
public of the availability, nature and prices of products and services, and 

thus performs an ^dispensable role in the allocation of resources 4n a free 

u ^"^^ 13 
-enterprise syst^ml'VjCCitations omitted.) ' ' • » * 

This acknowledgment on the part of the Court that wlien advertising . 

fulfills the Informational needs of consumers it serves an '•indispensable" role 

in the smooth' functioning of our free enterprise system reflects the Court's 

consciousness of ah Impbttant fact: in the second half of the 1970'^, the 



attention of many Americana la not focused on ttvB^ phlloaophlcal/polltlcal 
concerna-of— t^ie— 1960^^bu t— ra th er— la-concentrated-on-the-condltl onfl of economic 



autvlval* " 

' In a decision In February of 1979, the Court, while denying the extension, 
of Its new commercial speech First Amendment doctr Invito the area of trade 
names, took the occasion to re;|Lterate ItsVelf^f that commercial speech that 
conveys information about the price and nature of^^sfe^^vlces arid products Is 
Indeed protected,^^ The Court did note that restrictions on the time, place 
or manner of advertising might be. permissible* 

♦ • Advertising Restrictions 

Ironically, it is at this time when the relative position of . advertiainjg 

as a form, of free speech has been elevated and its significance noted by. the 

A. ^ . ' ■ . 

Supreme Cdtjrt that we see the growth of counter movements in several sectors- 
movements, in some Instances triggered ^ these very cases, aimed at restricting 
or Inhibiting the advertising of certain products and services* 

, 4 

Although these two developments are serving opposite purposes, both 

spring from the same source: they are based on an Increased awareness of the 

' ' A' ^ 

Importance and Influence of advertising in contemporary society* , 

Most groups or individuals attempting to curb a type of advertising ai)pear 
to focus their attention against radio and television commercials, apparently 
because of a belief in the assumed power of the electronic media to achieve^ 
certain effects compared to that of the print media* The movem^t that mo^t 

typifies this Conviction is one aimed at restraining advertising directed 

/■ 

toward children* 

A nuiiber of .disparate groups are presently lobbying to control the kinds - 
and number of commercials directed'' towardv children* Legislatures in California 



and NfW York m« conaiddrlng laws that would xegulato children's talevialon 
• — lha pu feHc^lnterest-sroui^-Action-for-Xatlldrea^fl Telavl a to o-hai 
radcntly racaivad a 40,000 dol^r grant from the Rockafellar Famfly Fund to 
aid Its attempt to limit the number and kinds of advertisements broadcast 
during Saturday morning television. And the National Association of Broadcasters 
haa asked the former chairman of the Federal Communications Commlssldn Richard 
Wiley to update the children's television guidelines for the NAB* Television Code. 

But the organization most likely to have an Impact on the expoaure of 
children to television cbmmtarclals Is the Federal , Trade Commission under the 
leadtoi9hlp of Consumer-protectlon-orlented Mlchsel Pertschuk. The FTC 
Chalnum's drive to regulate advertising aimed at children is based on the 
desire to debunk the assumption that the standards applied fcd television 
conmiercials directed at children need be no different from those governing 
print ads directed at adults: "Children are not sophisticated consumers. One* 
advertising man described the role of adsj directed toward kids as 'guided 

missiles.' That's a very vigorous image. It raises the question of whether 

\, ' . • 

children of 2, or 3, or 4 are properly the subjects, of well-developed techniques 

* ■ ' ■ . ' 

of promotion and oanipulatton through the most powerful medium the world has 

15 " ' ■ ' 

ever laaown*,' . ^ 

The Federal Trade Commissioners are presently studying an FTC staff report 
on television advertising to children «hlch .focuses on conm^jrclals for products 
high In sugar which are aimed at young children. This report suggests that 
the Conmilsslon institute a ruleniakli<B procedure to determine whether it should 

(a) ban all, television advertising aimed at children under eight years of age, 

(b) ban television advertisipg of products that pose ia serious dental health 
rlafc to children, under twelve 7^^J|fc*-a8e, and Xc) require that advertisers 
of products high in sugtir content ^a^ce these conmerclals with nutritional 

vUld/or health 41aclojiures paid for by the advertisers themseli^es. 



Tha staff raport argues that such rules would not violate the First 

Amendment rights articulated In Blgelow , Virginia State Board of. Pharmacy and 

Batea , since advertising aimed at children can ^e distinguished from other 

types of commercial speech precisely because of the primary irole advertising 

plays in our society: according to the FTC staffp die Supreme Court brought 

commercial speech under the First Amendment because the Court viewed material 

presented in the advertlaements in question as essential to rational market 

behavior* "Indeed » in those cases » individuals denied access to such Information 

might undergo serious j;>ersonal hardships due to their inability ta^act 

17 • ' 

rationally in the market." 

* 

The staff report argues that since "children lack the maturity to, make; - 

* 18 
difficult constimer decisions based on an assessment of factual lnformation»" 

coupled with the fatt that (p) resent televised advertising for sugared products^ 

to children is also 'false,' 'misleading,' and 'deceptive,'"^' bannihglffeleyision 

commercial? aimed at children would not violate the rational^-market-behavior 

theory of protection for advertising propounded in Bates and^ its forerunners. 

Although this argument may be valid when applied to advertisements aimed 

at children, its logic cannot be employed in an* attempt to restrain commercial 

messages aimed at adults. Two recent efforts to limit advertising of certain 

products and seryices provide examples of various arguments' used* to restrict 

the flow of commercial information. 

4 * 

The first deals with an issue analogous to the one presently before the 
FCC: a movement to restrict radio and television ^dvertlsemei^ts for products^ 
containing saccharin without banning the prbdjucts themselves. In March, 1977, 
the Pare Food and Drug Administration decided that since sacc|iarin was determined 
to be carcinogenic in laboratory tests conducted by the Canadian government, 
products coatalnlng It should be r^oved from markets In this country beginning 
la July, 1977. * ^ 
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Baeai^i^ of qu^ations rtgarding the validity of th« Canadian taata plua tha 
popularity of asmmt but augartaaa fooda In Amarlca, an outcry anauad from both 
tha public and thf food Induatry. In an attanpt to reoch a compromlaa, bllla 
vara Introducad Into both Houaaa of Congrssa which mandatad mora atudy of tha 
Isaua during an alghtaan-^ionth moratorium on thr product ban. An amandmant 
to tha Saoata bill called for reatrlcted anccharln product advertlalng on radio 
and t«l«vlslon during this moratorium. The rationale for tt^e ^amendment » 
aponaored by Senator Edword Kennedy* was that consumera ahould be to^d In 
advertlalng that producta containing saccharin may Increase the rlak of getting 



cancer. 



Although, both Houses defeated measures to restrict saccharin' product 

advettlalng» It ahould be noted that the Senate Amendment which vaa to require 

the Inclualon of a healtl> warning In all broadcast ads for artificially 

sweetened pt^uets. was defeated only after Intense and costly lobbying on the 

part of bfoadcasters^^ by the not-so-wldc margln-Af fifty-two to forty-two, 

A second Senate vote to reinstate the amendment and end all saccharin product 

21 

advertising on radio and television was defeated fifty-five to thlrty^lne* 
A second attempt to .limit the fibw of commercial measagea to adulta la 
/apparent In the responses of the Individual states tp the aforementioned • 

Batea caae# ^ / 

Because the. facts of Bates posed the Issue of a4vertlalng In newspapers, 
the Courf not only did not deal with the question qf extending constitutional 
protection to radio and television commercials promoting legal services but 
also pointed out that "the special problems of a4vertl8lng' on th^^^^l^tronic ' 
broadcast media. will y^rrant special consideration."^ The Juatlc^a left It 
to state aopreme courts to stipulate procedures that attdmeya who vlah to 
advertlaa In tha broadcast media should follow In grappling with the "apedal 
psoblema** of radio and television advertising^ « . 



i A^^^ 1977, the American Bar As80<;^ation , 

* discussed the Issue and Teconmended that jthe states, allow ^lawyers vio-^dyertlse 

• ■»■.■•**■ • . • ^ • • • * ■ • ■ ■ , . . , ■ 

-via print media a^* rddlb/ but that V^t the question of ; television commercials 
* ilBibckfc The concei^sof the ABA, and that of many Individual lawyers,' 
-Appears td 'be that television advertising will ^dlmiiilsh the dignity ; ^d - 
proflets^l^^Lsin of tlie law becmise of lOie entertainment context 6¥ virtually 
. ^ V any t telen^slon commerc lal coupled with ^at ' soode . ABA m^ber s consider ' the 



2^ 



^ taj^^essness of many V:ommerolals. , ^ ' ^ ^ ^ 

A^bf this writing, oiay Nebraska , and Ohio have adopted rules govemliig 



advertising by lawyers that pcirmit radio and television commercials* ^ 

Various state medical associations have begun to emulate the bar associations 
In moving to restrict certain kinds of advertising In the wake of jBates» The 
California Medipall^j^sociatlon, for Instance, has approved a stringent set of • 

guidelines controlling print advertising and ruling out btoadcast advertising 

- 'J ■ ' ■ ' , ' .. ■ ' ■ 

23 ' " 

entirely. ^ 

. . ■ Conclusion ; 

''V '.^^ ■ -"^ • . ■ — • • - 

It would seem that a number of Important elements In society ~ administrative 
lawmaking bodies, various professional associations, and concerned citizen f 
groups — are determined that* advertising must be placed under a number of • 
restrictions If society is to be best served. It would also seem that the 
Supreme Court is moving in a direction that would culminate in the removal of 
most restrictions on coxamercial advertising. At some point these differing 
philosophies will come into more? direct confrontation, and the resolution of 
that confrontation will have major impj-ications for both advertising and the 
media it supports* ' 
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